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Anr person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GS% Att/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(ii)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs, One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, &e or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2817, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum-equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later. :
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ORDER IN APPEAL

M/s.Seaways Liner Agencies Private Limited, Maxicon Shipping Agencies Division of
Seaways Liner Agencies Privale Limited, 119, Abhinav Arcade, Pritamnagar, Ellisbridge, Ahmedabad
380 006 (hereinafter referred to as the appellant) has filed the present appeal online on dated 29-10-
2021 against Order No.ZZ2408210083165 dated 6-8-2021 (hereinafter referred to as the impugned
order) passed by the Assistant Commissioner, CGST, Division VII, Satellite, Ahmedabad South

(hereinafter referred to as the adjudicating authority).

2l Briefly stated the fact of the case is that the appellant registered under GSTIN
24 AASCS8076R4Z2 has filed refund claim for Rs.18,252/- under ARN AA240721029167f for refund
of excess payment of tax made during the month of March 2018. The appellant was issued show cause
notice reference No.ZR2407210257842 dated 20-7-2021 for rejection of refund on the ground that the
refund claim is time barred as per provisions of Section 54 of CGST Act, 2017. The adjudicating
authority vide impugned order held that refund is inadmissible to the appellant due to delay in refund

application and on the ground mentioned in the show cause notice.

3 Being aggrieved the appellant filed the present appeal on the following grounds wherein they
interalia contended that no opportunity granted for personal hearing and OlO passed ex-parte which
result in violation of principles of natural justice. The appellant relied upon various case laws in this
regard. The impugned order is a non speaking order which provided no concrete findings for the
disallowance of the refund. The adjudicating authority merely averred that refund is disallowed in
terms of Section 54 (5) of CGST Act without providing any reason whatsoever for not allowing the
refund claim. The impugned order failed to bring on record any ground on which the substantial benefit
of refund of excess amount paid can be retained by the Government. The appellant relied upon various
vase laws in support of their contention. The appellant further contended that refund application is not
time barred. The time to file refund accrues only after the transaction was identified and considered as
excess amount paid than actual liability and thus the refund claim can be filed only after such discovery.
The time limit for filing refund application is only after such date and hence relevant date has to be
read in terms of said facts. In the light of amendment made in Rule 89 of CGST Rules to interpret that
the time limit for refund of two years in case of the refund arising out of wrong tax paid that is IGST
paid on inter state supply instead of CGST/SGST than the period of refund claim arises only with effect
from the date correct tax is paid in terms of Section 77 of CGST Act, 2017. The amount of Rs.18,252/-
was not GST. The amount paid were considered as excess payment as there is no underlying supply of
taxable services and thus the amount paid cannot be treated as CGST and SGST. The said provisions
is pari materia with the Section 83 of Finance Act, 1994 read with Section 11B of Central Excise Act,

1994 wherein the time limit of refund of service tax is provided. The appellant relied upon various case

laws in support of their submissions. The amount paid mistakenly is not GST cannot be retained by the
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retained by Government which is not due to them under Law in terms of Article 226/265 of the

Constitution of India. The appellant relied upon various case laws in support of their contention.

4, Personal hearing was held on dated 10-8-2022. Ms Smita Thakker, authorized representative
appeared on behalf of the appellant on virtual mode. She has asked for 10 working days for additional
submissions which is duly granted. Accordingly, the appellant vide letter dated 12-8-2022 submitted
copy of Order in Original in their own case for similar issue of refund issued by Joint Commissioner
of State Tax (Appeals), Raigad wherein the refund on account of excess payment was allowed for the
FY 2017-2018 and 2018-2019. In the said case also refund was claimed post filing of Annual Return
as the excess could have been brought on record only post filing of the said return and it was held that
the period of limitation in terms of Section 54 of CGST Act, 2017 is not applicable. They also submitted

copy of various case laws which are relied in their appeal memorandum.

5 I have carefully gone through the facts of the case, grounds of appeal, submission made by the
appellant and documents available on record. In this case refund claim was filed on dated 9-7-2021 for
excess payment of tax for the claim period March 2018 which was rejected due to time limitation under
Section 54 (1) of CGST Act, 2017. As per Section 54 (1) the due date for filing refund claim is two
years from relevant date and as per Explanation 2 (h) of Section 54 the relevant date is date of payment
of tax. In the impugned order neither the relevant date nor the due date was mentioned for rejecting the
claim on time limitation ground. However, considering the claim period and date of filing of refund
application, I find that the claim was filed beyond two years from the relevant date and hence the claim
was time barred in terms of Section 54 (1) of CGST Act, 2017. However, I refer to Notification
No.13/2022-CT dated 5-7-2022 wherein it was notified as under:

In exercise of the powers conferred by section 1684 of the Central Goods and Services Tax Act. 2017
(12 0f 2017) (hereinafier referred (o as the said Act) read with section 20 of the Integrated Goods and
Services Tax Act, 2017 (13 of 2017) and section 21 of the Union Territory Goods and Services Tax Act,
2017 (14 of 2017) and in partial modification of the notifications of the Government of India in the
Ministry of Finance (Department of Revenue), No. 35/2020-Central Tax, dated the 3rd April, 2020,
published in the Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i), vide number G.S.R.

235(E), dated the 3rd April, 2020 and No. 14/2021-Central Tax, dated the 1st May, 2021, published in
the Gazette of India, Extraordinary, Part 11, Section 3, Sub-section (i), vide number G.S.R. 310(E),

dated the 1st May, 2021, the Government, on the recommendations of the Council, hereby,-
i) excludes the period firom the I*' day of March 2020 to the 28™ day of I'ebruary 2022 for computing
the period of limitation for filing of refund application under Section 54 or Section 55 of the said Act.

2. This notification shall be deemed to have come into force with effect from the 1*' day of March 2020).

6. In view of above, 1 find that the claim filed by the appellant on 9-7-2021 for the claim period

March 2018 is not hit by time limitation prescribed under Section 54 (1) of CGST Act, 2017.

7 The appellant in their grounds of appeal further taken the plea that the |mpug,(reci ,md Jep. wat
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of refund claim. As per Rule 92 of CGST Rules, 2017 it is a statutory requirement to issue show cause
notice; consider the reply filed by the claimant; provide opportunity of personal hearing and record the
reasons in writing for rejection of refund claim. Even otherwise, opportunity of personal hearing is one
of the principles of natural justice and it is very well settled principle of Law that no adverse order
should be passed without providing opportunity of being heard. However it does not transpire from

the impugned order as to whether personal hearing was held before rejecting the refund claim.

8. In view of above, I hold that the impugned order passed by the adjudicating authority rejecting
refund on time limitation reason does not sustain. Since the claim was rejected on time limitation
ground the admissibility of refund on merit is not examined in this proceeding. Therefore, I order that
any claim of refund filed in consequent to this Order may be dealt with by the appropriate authority in
terms of Section 54 of CGST Act, 2017 read with Rules framed thereunder and after observiﬁg
principles of natural justice. Accordingly, I set aside the impugned order and allow the appeal filed by

the appeal.
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8. The appeal filed by the appellant stands disposed of in above terms.

thir Rayka)

Additional Commissioner (Appeals)

Date :
Altested

o
(Sankara Rathan B.P.)
Superintendent
Central Tax (Appeals),
Ahmedabad
By RPAD

Te,
M/s.Seaways Liner Agencies Private Limited,
Maxicon Shipping Agencies

Division of Seaways Liner Agencies Private Limited,
119, Abhinav Arcade, Pritamnagar, Ellisbridge, Ahmedabad 380 006
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1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) 1 he Asmsiant Commlssmnel ( GST, Dmsmn VII (Satellite) Ahmedabad South
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